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The Mono Lake Cases1 amended Los Angeles Department of Water and Power’s (LADWP) appropriative water rights to divert substantially all flows in Rush and Lee Vining Creeks, tributaries to Mono Lake in the eastern Sierra mountains. The State of California Water Resources Control Board (SWRCB) permitted the rights in 1940, and licensed (thus perfecting) them in 1974 under the California Water Code.2 Nonetheless, relying primarily on the public trust doctrine, which became common law incident to statehood in 1850, the cases decided between 1983 and 1994 held that LADWP did not have a vested right to continue diversions that unnecessarily harm the public trust uses of navigation, fishing, commerce, and environmental quality.3 Specifically, diversions had already lowered the lake by 45 vertical feet; reduced the creeks to dry washes except for intermittent floods; substantially impaired the ecological values of these waters for migratory waterfowl, other fish, and wildlife; and impaired recreation and associated economic benefits for the rural communities.4 The cases further held that the State has the authority under the public trust doctrine to amend perfected rights as *1930 necessary to prevent, and indeed reverse, harm to the trust uses.5 Pursuant to water right amendments that ended these cases, LADWP will reduce its historical diversions for municipal water supply by two-thirds in order to raise the lake by twenty vertical feet and then maintain that level to achieve measurable objectives the SWRCB established to restore the ecological functionality of the creeks.6
 
For the first time in California, the cases integrated the public trust doctrine into the regulatory system for appropriative water rights.7 As a result, the cases are rightly understood to be a revolutionary development in water law.8 Subsequent cases, law review articles, treatises, and other symposia have exhaustively analyzed their history and their fundamental holding that the State, as trustee to the people, has the authority to condition individual water rights to comply with the doctrine.9 This Article asks the simple question: Given that authority, does the State have a duty to systematically review and amend existing rights as necessary to restore and protect public trust waters?10
 
This Article appears in a symposium largely concerned with the voluntary transfer of water rights from one developmental use to another. “Bank” is the essential word in the symposium title: How will such market transactions complement traditional regulation to help ensure adequate water supply? This Article uses the concept of banking in a different sense. It concludes that navigable waters and their uses for navigation, commerce, and fishing are public properties that the State, as trustee, holds in trust for the benefit of the people. The State may permit development (such as LADWP’s appropriations from Rush and Lee Vining Creeks), but not to the extent of unnecessary harm to the public trust. This is conceptually similar to a private trustee’s duties to the beneficiary of a monetary trust--loyalty, prudent management, and effective control of the trust assets.11 This Article asks: How will the State affirmatively apply the doctrine to remedy the substantial *1931 harms to trust uses of waters (other than Lee Vining and Rush Creeks) that were authorized before the Mono Lake Cases and that continue today?
 
Since 1983, the public trust doctrine has been applied reactively in California when new water right applications are filed12 or when proceedings are necessary to comply with the federal Clean Water Act, Endangered Species Act, or other statutes.13 These applications, while important, are localized. The SWRCB has not retroactively applied the doctrine to the vast majority of the 13,000 appropriative rights14 that it had issued or perfected before 1983,15 or the more than 8,000 pre-1914 appropriative, riparian, and pueblo rights.16 The California Water Code Division 217 implements the water rights system; it does not have a rule or procedure that requires periodic review of these rights for compliance with the public trust doctrine. As a result, the uses of such rights (in compliance with terms issued only under the Water Code Division 2) continue to cause substantial impairment to the trust uses of thousands of public trust waters. For example, the State has lost more than 90% of its historic habitat of salmon and steelhead fisheries in the Central Valley.18
 
This Article concludes that the public trust will be restored and protected, as required by the doctrine, only if the SWRCB more effectively integrates the common law into a comprehensive regulatory process that reaches existing as well as new water rights. One such process is water quality planning, undertaken triennially, as required by the federal Clean *1932 Water Act19 and the implementing provisions of the California Water Code Division 7.20 While the scope of these plans is typically limited to point and non-point sources of pollution, the California Water Code Division 7 authorizes a broader scope--namely, all existing facilities and activities, including existing water rights, that affect the physical, biological, and chemical integrity of the State’s waters. Of course, any such review of existing water rights must be accomplished in a manner that protects the water supply, associated property rights, and economy of the State. This Article asks: If the public trust doctrine continues to be applied only reactively, what will be left of this public trust when the population of this State has grown to 50 million by the year 2025?
 
I. Plain Holding of the Mono Lake Cases
The plain holding of the Mono Lake Cases consists of three parts. First, no person may acquire a vested right to appropriate water in a manner harmful to the public trust uses of navigation, commerce, fishing, and ecological quality.21 Second, under the California Water Code Division 1, the SWRCB may issue rights that authorize appropriations harmful to the public trust, as necessary to sustain the State’s economy and population, which are largely distant from the sources of their water supplies.22 Third, the State must condition rights as necessary to prevent unnecessary harm to public trust uses.23 In sum:
As a matter of practical necessity the state may have to approve appropriations despite foreseeable harm to public trust uses. In so doing, however, the state must bear in mind its duty as trustee to consider the effect of the taking on the public trust, and to preserve, so far as consistent with the public interest, the uses protected by the trust.24
 
 
II. Duty of the State to Manage Public Trust
The public trust doctrine is more than the State’s mere authority to condition water rights to the public. In 1892, in Illinois Central Railroad Co. v. Illinois, the U.S. Supreme Court held that the doctrine “requires the government of the State to preserve such waters for the use of the public. The trust . . . can only be discharged by the management and control of the property *1933 in which the public has an interest . . . .”25 In turn, this doctrine is more than a prohibition against unconditional divestiture of trust property for nontrust uses. In the Mono Lake Cases, decided just over a century after Illinois Central, the California Supreme Court held that “[t]he state has an affirmative duty to take the public trust into account in the planning and allocation of water resources, and to protect public trust uses whenever feasible.”26 Having reviewed the evolution of the Water Code since initial enactment in 1913--including the 1928 constitutional amendment prohibiting waste, unreasonable use, or unreasonable method of use of any water, and the 1958 enactment of Water Code section 1243, which declares that use of water for recreation and preservation of fish and wildlife is beneficial--the Court concluded:
[T]he function of the [SWRCB] has steadily evolved from the narrow role of deciding priorities between competing appropriators to the charge of comprehensive planning and allocation of waters. This charge necessarily affects the board’s responsibility with respect to the public trust.27
 
 
The Mono Lake Cases affirmed the SWRCB’s duty to review and reopen LADWP’s existing water rights in the circumstance where the rights had plainly caused substantial harm to trust uses. In 1940, the predecessor to the SWRCB granted LADWP permits without considering objections about potential harm to the creeks and the downstream lake.28 Because of California Water Code’s section 106, which provides that municipal water supply is the most beneficial use of water, SWRCB’s predecessor believed that it lacked “both the power and duty” to consider such impacts or condition the rights to minimize them.29 In 1983, applying the public trust doctrine as well as other statutes, the Court concluded:
The state accordingly has the power to reconsider allocation decisions even though those decisions were made after due consideration of their effect on the public trust. The case for reconsidering a particular decision, however, is even stronger when the decision failed to weigh and consider public trust uses. In the case before us, the salient fact is that no responsible body has ever determined the impact of diverting the entire flow of the Mono Lake tributaries into the Los Angeles Aqueduct. . . . It is clear that some responsible body ought to reconsider the allocation of the waters of the Mono Basin.30
 
 
National Audubon reopened LADWP’s two water right licenses in Lee Vining and Rush Creeks. As a result, it did not raise or answer the question: *1934 How will the SWRCB programmatically implement its duty to apply the public trust doctrine to waters developed by more than 21,000 other appropriative, riparian, and pueblo rights?
 
III. A Plan to Implement Public Trust Doctrine
That question is unanswered today, 22 years after National Audubon was decided, although the SWRCB has made substantial progress. The SWRCB has adopted standard terms that are included in any new permit or license: to require minimum release of flow below the point of diversion31 and to reserve authority to reopen as necessary to protect the public trust.32 In response to complaints filed by citizens or other agencies, it has adjusted the uses of existing water rights to protect trust uses.33 Under the authority of the Clean Water Act, California Water Code Division 7, and other statutes, and secondarily under the public trust doctrine, the SWRCB established flow standards for protection of the San Francisco Bay-Delta in the 1995 Water Quality Control Plan,34 and it is now undertaking a further proceeding to adjust upstream rights to meet such standards.35 In sum, the holding of the Mono Lake Cases is conventional wisdom and, indeed, standard procedure *1935 when the SWRCB is presented with a live dispute whether a new application or an existing right protects the public trust.
 
The SWRCB has not adopted a rule or procedure that requires review of existing rights to comply with the public trust doctrine, absent a complaint or other proceeding for compliance with a statute, such as the Endangered Species Act or Clean Water Act, for protection of the same uses. Thus, the doctrine has functioned as a supplemental authority to change the status quo, only if a statute already requires such a change. In one sense, this reality is almost inevitable. The doctrine is common law and thus does not have any automatic procedure or schedule for implementation. More importantly, the SWRCB’s budget and staff for water rights compliance are grossly inadequate to assure that even new diversions comply with Water Code Division 2,36 thus preventing programmatic review of existing diversions for compliance with the doctrine. For example, in the North Coast (from Marin to Humboldt Counties), the SWRCB has not inspected most of the new diversions that have commenced since 1990, which likely total over 1,000, even though it has substantial evidence that the diversions do not have any valid basis in right or permit applications on file.37 Since the Mono Lake Cases were decided, the condition of public trust resources outside of the Mono Basin, Bay-Delta, and other locations subject to ongoing restoration efforts has generally continued to decline, as evidenced by the subsequent listings of anadromous fisheries under the Endangered Species Act for much of the California Coast.38
 
*1936 A citizen may file a complaint before the SWRCB or in court to enforce the public trust doctrine as against specific water rights.39 This is a sporadic (albeit valuable) mechanism for such compliance. It depends on the initiative and resources of an individual complainant, who has the burden to make a prima facie case that a right does not comply with the doctrine or other law.40 In the Mono Lake Cases, the plaintiffs spent several million dollars in fees and expenses, and the evidentiary record exceeds twenty-five linear feet in a filing cabinet. More fundamentally, the State may not lawfully discharge its trust duty solely in reaction to complaints by the beneficiaries.
 
The California Water Code establishes a procedure for a basin-wide adjudication of all rights, including riparian and pueblo.41 The public trust may be considered in such adjudication.42 However, the procedure has never been invoked for this purpose. Because the result of any such procedure will be a final adjudication of the relative priorities, amounts, and other conditions of all rights,43 the holders of water rights litigate all issues aggressively; the record tends to be dominated by the nontrust issues that inform such priorities. In short, since a basin-wide adjudication is highly costly and lengthy, often continuing for decades,44 the procedure does not hold promise for programmatic implementation of the public trust doctrine with respect to existing water rights.
 
The Clean Water Act (CWA) Subchapter I45 holds such promise. It generally establishes a program to “restore and maintain the chemical, physical, and biological integrity of the Nation’s waters.”46 The program includes water quality standards that the State adopts and, following approval of the U.S. Environmental Protection Agency, implements:47 effluent limitations for the discharge of pollutants;48 other limitations for waters that do not comply with applicable standards;49 certifications50 and permits51 for individual facilities which discharge into waters; and a continuing planning *1937 process,52 including triennial review of water quality standards.53 The standards include beneficial uses consistent with the statutory purpose, narrative and numeric criteria (such as dissolved oxygen limitation), and an anti-degradation standard that assures that the water quality which existed on statutory enactment will not be degraded.54 The CWA reserves each State’s authority to adopt standards and other requirements more stringent than these federal minimums.55 This program, including the reservation, establishes an opening for programmatic implementation of the public trust doctrine.
 
The SWRCB adopts and implements Water Quality Control Plans in furtherance of this program.56 The nine Regional Water Quality Control Boards (RWQCB) propose such plans for all waters within their respective boundaries for adoption by the SWRCB.57 Such plans establish water quality standards to protect beneficial uses of water, including water supply, recreation, and preservation of fish and wildlife.58 The plans and included standards are primarily intended to govern the terms of permits, certifications, and other requirements that the SWRCB issues, on proper applications, for the waste discharges by individual persons or facilities.59 The permitted scope exceeds that primary focus and includes the water quality impacts of diversions and other facilities and activities that do not result in waste discharges.
 
Among other things, Water Quality Control Plans address “[p]ast, present, and probable future beneficial uses of water . . . [and] [w]ater quality conditions that could reasonably be achieved through the coordinated control of all factors which affect water quality in the area.”60 Water quality control means “regulation of any activity or factor which may affect the quality of the waters of the state,”61 including diversion under appropriative or other water rights.62 Each Water Quality Control Plan includes a program of implementation,63 which in turn describes all actions “necessary to achieve the [water quality standards]” by any entity.64 The plan may include further investigation of any factor that affects such attainment,65 and the RWQCB *1938 and SWRCB may require investigation by other agencies as appropriate.66 Thus, such a plan may include the following: flow standards for protection of public trust uses (which are all recognized as beneficial uses by the relevant statute); provision for compliance proceedings under Water Code Division 2 to comply with such standards; and provision for monitoring of flow, water quality conditions, and beneficial uses to measure the effect of water right amendments or other measures.
 
Today, the Bay-Delta Water Quality Control Plan is the only such plan that includes flow standards. This scope resulted from the physical reality that such standards are necessary for the protection of the water supply for southern California diverted from the Delta and for compliance with the Endangered Species Act.67 Other such plans continue to focus on waste discharges, both point and nonpoint, despite the authority and precedent for a broader scope. Partly due to budgetary constraints, most streams tributary to the State’s main rivers are not routinely monitored for flows or the condition of trust resources, including trends in fishery populations.68
 
What value does the public trust doctrine bring to such water quality planning? Fundamentally, it establishes an ambitious objective for restoration of trust uses. The Clean Water Act and California Water Code Division 7 prohibit degradation of the conditions which existed in 197269 and, more positively, provide for the attainment of all beneficial uses; but they do not on their face provide for restoration of trust uses that existed decades ago to a feasible extent. In effect, the public trust doctrine is a driver to restore trust uses that existed at Statehood, except where the SWRCB makes an affirmative finding that the harm resulting from development is necessary to serve the public interest. In this sense, the public trust doctrine will serve as the state law analog to the Endangered Species Act, which requires the U.S. Departments of Interior and Commerce to develop and implement plans which assure the recovery and sustainability of all of the listed fish, wildlife, and plants that have been affected by such diversions.70
 
The SWRCB has authority to apply the public trust doctrine to existing water rights through the water quality planning which occurs triennially. The nut of the problem, however, is not the authority, but instead institutional feasibility. Given the cost and delay associated with the Bay-Delta proceeding, it is certain that the SWRCB does not have the staff and budget today to initiate similar disputed proceedings in other regions. The concept proposed by this Article will work only if the SWRCB does the following: *1939 (A) develops an affirmative partnership with other federal, state, and local agencies to undertake the investigations necessary to establish the impacts of diversions on water quality conditions; (B) establishes generally applicable flow standards that describe the conditions necessary for attainment of beneficial uses; (C) develops and administers collaborative procedures where holders of water rights, these agencies, conservation groups, and other stakeholders seek to reach settlements which are the basis for any adjustments in existing water rights;71 and (D) is authorized to charge fees necessary to recover the actual costs of administration of the Water Code and associated laws, including the public trust doctrine.72
 
IV. Conclusion
The Mono Lake Cases hold extraordinary promise for restoration of public trust uses degraded by existing diversions under more than 21,000 existing water rights in California. Realizing that promise depends on effective integration of the doctrine into a regulatory process, such as the water quality planning process, which occurs on a periodic basis. It will require substantial cooperation between the holders of water rights, agencies, and other stakeholders in the investigation and negotiation of alternatives to achieve such restoration in a manner consistent with property rights, water supply, and the protection and growth of the California economy. Such an effort may well be unprecedented in scope in the history of the Water Code. Still, this effort is necessary in the long run not only to comply with the State’s duty as trustee, but also to protect state control against the considerable risk that recovery plans under the Endangered Species Act will otherwise tend to federalize water rights. “If not us, then who? If not now, when?”
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